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It will be noted that even if the validity of the Tennessee and Missouri 
constitutional limitations in controversy were admitted, the Amendment 
would still be sustained by counting Connecticut and Vermont instead 
of these two states, and by disposing of the objection in the case of West 
Virginia as was done or in some other way. 16 In view of the not unwise 
requirement of the Tennessee Constitution, found also in the Florida 
Constitution, that the legislature which ratifies shall have been elected 
after the proposal of the amendment, thus preventing hasty and ill con- 
sidered changes of the organic law of the land which cannot be repealed 
save by a further resort to the amending process, the question remains 
of considerable interest. 

SPENDTHRIFT TRUSTS IN EQUITABLE ESTATES 

In England a creditor always acquired by assignment all his debtor's 
rights, including any rights to payment of income from a trustee. 1 
Where the latter had no discretion as to the time or mode of payment of 
income to A, 2 or discretion as to the time or manner, but no alternative 
as to the disposal of the income, 3 or a discretion to apply the income for 
other purposes without a power to exclude A entirely, 4 all restraints on 
the alienation or anticipation of A's interest were void and his assignee 

rule laid down in the cases cited is that the court cannot go behind the enrolled 
act and inspect the legislative journals. -Both Tennessee and West Virginia 
follow the contrary rule. Brewer v. Mayor (1888) 86 Tenn. 732, 9 S. W. 166; 
Price v. City of Moundsville (1897) 43 W. Va. 523, 27 S. E. 218. Since, then', 
there is no officer in either of these states who has power to make a certificate of 
any action by the legislature which shall be conclusive upon the courts, it may be 
asked what the court means by "official notice to the Secretary, duly authenti- 
cated" ? As to whether in considering an act of a state legislature the Supreme 
Court will follow the state law in regard to inspection of the journals, cf. South 
Ottawa v. Perkins (1876) 94 TJ. S. 260; Walnut v. Wade (1880) 103 U. S. 683; 
Post v. Supervisors (1881) 105 U. S. 667; Wilkes County v. Coles (1901) 180 
U. S. 506, 21 Sup. Ct. 458; Peters v. Braward (1912) 222 U. S. 483, 32 Sup. Ct. 
122. 

18 Cf. the disposition made of the West Virginia case by the Court of Appeals 
of Maryland, (1921) 114 Atl. 840, 848, holding that the legislative rule (see note 
12 supra) providing that a question once determined must stand as the judgment 
of the house unless reconsidered within the two succeeding days, has no reference 
to a resolution coming from the other house, since the two resolutions originating 
in different houses do not constitute one measure. Cushing, Law and Practice 
of Legislative Assemblies (9th ed. 1874) 896. This seems to be a perfectly sound 
basis for upholding the West Virginia ratification. 

1 See 1 Gray, Restraints on Alienation (2d ed. 1895) sec. 167 j. All restraints 
on equitable fees in England, and generally in this country, were void. See 
ibid. sees. 105-125; Potter v. Couch (1891) 141 U. S. 296, 11 Sup. Ct. 1005 

* Brandon v. Robinson (181 1, Ch.) 18 Ves. 429. 

'Green v. Spicer (1830, Ch.) Taml. 396; Younghusband v. Gisbome (1844 
Ch.) 1 Coll. 400. 

'Rippon v. Norton (1839, Ch.) 2 Beav. 63; Kearsley v. Woodcock (1843, Ch.) 
3 Hare, 185. 
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could claim from the trustee A's entire interest. 5 The only means 
of keeping A's equitable interest from A's creditors was by a limitation 
to A until he should become bankrupt, then over to B, 8 which took the 
estate away from both A and the creditors and consequently failed to 
execute the settlor's or testator's intention to benefit A except in so far 
as the danger of losing the estate tends to compel A to keep within his 
income. The one exception to the invalidity of restraints on alienation 
was in the case of the separate estates of married women. 7 The gen- 
eral rule was based on the reasoning that at law a power of alienation 
is a necessary incident to an estate and that a creditor should have the 
benefits of his debtor's property. 8 The separate estate of a married 
woman was a creature of equity and was protected on grounds of public 
policy. 9 

Spendthrift trusts, however, are now generally recognized in the 
United States. 10 The number of years for which they may exist and 

6 See cases supra notes 2 and 3. It seems that after notice the trustees must 
account to A's assignee for whatever payments were made to A, the cestui. In 
re Coleman (1888, C. A.) L. R. 39 Ch. Div. 443. 

6 See Gray, op. cit. sees. 78-89, dealing with forfeitures for alienation of life 
estates. 

''Ibid. sees. 125-131, 26o-277a. 

'Ibid. sec. 105. 

9 See Baggett v. Meux (1844, Ch.) 1 Coll. 138, 149; but see Gray, op. cit. sec. 
126; Gray, Rule against Perpetuities (3d ed. 1915) sees. 432-438. 

10 In the following states the American doctrines of spendthrift trusts seems 
to have been adopted in varying forms. Arkansas, Bowlin v. Citizens' Bank & 
Trust Co. (1917) 131 Ark. 97, 198 S. W. 288; California, McColgan v. Magee 
(1916) 172 Calif. 182, 155 Pac. 995'; Connecticut, Mason v. Rhode Island Hospital 
Trust Co. (1905) 78 Conn. 81, 61 Atl. 57; Washington, D. C, King v. Shelton 
(1910) 36 App. D. C. 1 ; Georgia, Barnett v. Montgomery (1887) 79 Ga. 726, 4 
S. E. 874; Illinois, O'Hare v. lohnston (1916) 273 111. 458, 113 N. E. 127; Iowa, 
Kiffner v. Kiffner (1919) 185 Iowa, 1064, 171 N. W. 590; Kansas, Everitt v. 
Haskins (1918) 102 Kan. 546, 171 Pac. 632; Maine, Roberts v. Stevens (1892) 
84 Me. 325, 24 Atl. 873 ; Maryland, Safe Deposit & Trust Co. of Baltimore v. 
Independent Brewing Assoc. (1916) 127 Md. 463, 96 Atl. 617 ; Massachusetts, 
Morel v. Cornell (1920) 234 Mass. 563, 125 N. E. 575; Mississippi, Mitchell v. 
Choctaw Bank (1914) 107 Miss. 314, 65 So. 278; Missouri, Kerens v. St. Louis 
Union Trust Co. (1920) 283 Mo. 601, 223 S. W. 645; Nebraska, Weller v. 
No ff singer (1809) 57 Neb. 455, 77 N. W. 1075; North Carolina, Fowler & Lee 
v. Webster (1917) 173 N. C. 442, 92 S. E. 157; New Hampshire, Parker v. 
Carpenter (1915) 77 N. H. 453, 92 Atl. 955; New Jersey, Castree v. Shotwell 
(1908) 73 N. J. Eq. 590, 68 Atl. 774; New York, In re Armstrong's Will (1920) 
190 App. Div. 829, 181 N. Y. Supp. 442; Oregon, Mattison v. Mattison (1909) 53 
Or. 254, 100 Pac. 4; Pennsylvania, In re Hall's Estate (1915) 248 Pa. 218, 93 Atl. 
944; Tennessee, Vines v. Vines (1921, Tenn.) 226 S. W. 1039; Texas, Hoffman 
v. Rose (1919, Civ. App.) 217 S. W. 424; West Virginia, McCreery v. Johnston 
(1922, W. Va.) no S. E. 464. 

The following states have definitely followed the English rule. Kentucky, 
Louisville Tobacco Warehouse Co. v. Thompson (1916) 172 Ky. 350, 189 S. W. 
245; Rhode Island, Stone v. Westcott (1894) 18 R. I. 685, 29 Atl. 838; Virginia, 
Hutchinson v. Maxwell (1902) 100 Va. 169, 40 S. E. 655. 
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the amounts which may be so restricted vary considerably. In many 
states these matters are controlled by statute. 11 A power of alienation 
is not considered as a necessary incident to an estate, and it is said that 
one should be able to protect and provide for an incompetent dependent 
or relative who otherwise might be a burden on the state. 12 The rule 
should not be extended too far and it is universally held that a person 
cannot settle such a trust on himself. 13 The nature of the cestui's 
interest is rather anomalous. The courts following the English rule 
hold that he has no interest whatever. 1 * Some courts, that adopt the 
American rule, have also said that he has no interest 16 ; it is submitted, 
however, that the cestui could, in the case of refusal by the trustees, 
have forced them at least to pay for his support and maintenance. 
Other courts have held that he takes a vested interest, a qualified right 
or an absolute right, depending on how much discretion is in the trus- 
tees. 16 Under the American doctrine the cestui should be held to take 
a vested interest, the minimum of which is a right to support and main- 
tenance 17 and increasing, according to the discretion vested in the 
trustees by the trust deed to an absolute right to a definite sum at defin- 
ite periods 18 where such is provided for by the terms of the trust deed. 



The following states seem to recognize spendthrift trusts but no authorities 
have been found exactly determining the question. Arizona, Rev. Sts. 1913, sec. 
1224; Florida, Croom v. Ocala Plumbing & Electric Co. (1911) 62 Fla. 460, 57 
So. 243; Indiana, Reeder v. Antrim (1915) 64 Ind. App. 83, no N. E. 568; 
Burn's Ann. Sts. 1914, sees. 3998, 9723; Minnesota, Gen. Sts. 1913, sees. 6664', 
6686-8; Vermont, Wales v. Bowdish (1888) 61 Vt. 23, 17 Atl. 1000; Wisconsin, 
Manegan v. Shea (1914) 158 Wis. 619, 149 N. W. 378. 

u Calif. Civ. Code, sec. 867 ; Conn. Gen. Sts. 1918, sees. 5872-3 ; see Carter v. 
Brownell (1920) 95 Conn. 216, in Atl. 182; Ga. Code, 1911, sec. 3729; Carroll's 
Ky. Sts. 1915, sec. 2355; N. C. Rev. Sts. 1905, sec. 1588; N. Y. Cons. Laws, 1909, 
Real Prop. Law, ch. 41, sec. 15, ch. 50 sees. 98, 103. For a further collection of 
statutes, see Gray, Restraints on Alienation, sec. 296; (1920) 30 Yale Law 
Journal, 202; 3 Tiffany, Real Property (1920 ed.) 2319. 

12 See Nichols v. Eaton (1875) 91 U. S. 716, 725-727. 

"McColgan v. Magee, supra note 10; Brown v. McGill (1898) 87 Md. 161, 39 
Atl. 613; Jamison v. Mississippi Valley Trust Co. (1918, Mo.) 207 S. W. 788; 
Chormley v. Smith (1891) 139 Pa. 584, 21 Atl. 135. 

"Louisville Tobacco Warehouse Co. v. Thompson, supra note 10. 

"See Kerens v. St. Louis Union Trust Co., supra note 10; Fowler & Lee v. 
Webster, supra note 10. In each of these cases it was said that the cestui took 
no interest, but the question was whether a creditor or an assignee of the cestui 
could reach it. The court did not go so far as to say that the trustee could cut 
off the cestui entirely. See also Parker v. Carpenter, supra note 10. For a 
discussion of what a trustee with absolute discretion may do under the English 
rule, see In re Coleman, supra note 5. 

"Vested right. See Morel v. Cornell, supra note 10; Nunn v. Titche (1917, 
Tex. Civ. App.) 196 S. W. 890, 892; O'Hare v. Johnson, supra note 10. Qualified 
vested right. Kiffner v. Kiffner, supra note 10 (case of a legacy to be paid over 
as trustee saw fit). See 1 Tiffany, op. cit. 609. 

" See Parker v. Carpenter, supra note 10. 

™Lindsey v. Rose (191 5, Tex. Civ. App.) 175 S. W. 829. 
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Can these restraints against alienation and freedom from the claims of 
creditors, usually provided for by the spendthrift trust, be imposed on an 
equitable fee ? Most courts, apparently, have permitted such restraints 
to be attached only to a life estate. 19 The recent case of McCreery v. 
Johnston (1922, W. Va.) no S. E. 464 is typical. The cestui was 
held to take an equitable fee free of any limitations and conditions. 
Several jurisdictions have held the contrary and have allowed the 
restraint to attach to a fee at least for the life of the first 
taker. 20 It has been suggested that such a rule will operate to tie up 
property indefinitely and forever ; that once admitted there is no way 
of ending the restraint. 21 For example, if A takes a fee subject to 
restraints against alienation, A may convey it by devise or through 
inheritance to his descendants subject to the same restraints. This is 
obviously absurd and does not necessarily follow. Except in those 
jurisdictions where the interest of the cestui is not vested, the rule 
against perpetuities does not help as it applies only to the vesting of 
estates. 22 But there are several analogies. Normally, a trust is ended 
when the active duties of the trustee are finished and all the equitable 
interest in the hands of one or several cestuis. Then the cestui or 
cestuis can obtain a conveyance from the trustee of all of their share 
of the corpus of the estate. 23 Yet the postponement of the conveyance 
of the legal title is permitted in some states. 24 But this postponement, 
it seems, must be limited to lives in being or to lives in being and 
twenty-one years thereafter, 25 a period analogous to that set by the rule 
against perpetuities. Whether or not a cestui having such a vested 
interest can assign it subject to the postponement has not been deter- 
mined. 26 In the case of married women, the restraints permitted on 

19 See Gray, Restraints on Alienation, sees. 113-116. 

20 Haskell v. Haskell (1920) 234 Mass. 442, 125 N. E. 601; Boston Safe Deposit 
Co. v. Collier (1915) 222 Mass. 390, in N. E. 163; Beck's Estate (1890) 133 Pa. 
51, 19 Atl. 302; Weller v. Noffsinger, supra note 10; Hopkinson v. Swaim (1918) 
284 111. 11, 119 N. E. 985 ; see Kiffner v. Kiffner, supra note 10. 

21 See Kales, Future Interests (2d ed. 1920) sec. 741. 

22 See Gray, Rule Against Perpetuities, sec. 205. 

23 See 1 Tiffany, op. cit. sec. 116. 

24 Claflin v. Claflin (1889) 149 Mass. 19, 20 N. E. 454; Sheley v. Sheley (1916) 
272 111. 95, in N. E. 591; Avery v. Avery (1890) 90 Ky. 613, 14 S. W. 593; 
Kiffner v. Kiffner, supra note 10 ; In re Hall's Estate, supra note 10 ; Weller v. 
Noffsinger, supra note 10; De Ladson v. Crawford (1919) 93 Conn. 402, 106 
Atl. 326. 

20 See Kales, op. cit. sec. 737; Gray, Restraints on Alienation, sec. 272 c, d; 
Winsor v. Mills (1892) 157 Mass. 362, 32 N. E. 352; Gray, Rule Against Perpetui- 
ties, ch. 4. For a discussion of the doctrine of Claflin v. Claflin, supra note 24, 
see Kales, op. cit. sees. 732-738. 

29 If the cestui is permitted to assign, can his assignee obtain immediate con- 
veyance of the corpus of the gift from the trustee? Clafin v. Clafin, supra note 
24, did not settle this. The reason for sustaining the postponement, namely to 
allow the testator to dispose of his bounty as he thinks best for a particular 
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legal and equitable fees have always been limited to the period of cov- 
erture. 27 Logically, and on these analogies, the same limiting period 
should exist for spendthrift trusts on equitable fees. If this is the 
result, at most the effect is to extend the operation of the restraint 
twenty-one years. If the interest is future, a difficult question arises 
as to when the period should begin to run. 28 

The instant case seems to apply the better rule ; but if a definite limit 
is set to the period of restraint, it is difficult to see much difference 
between permitting a spendthrift trust on a life estate or on a fee. 29 

JUDICIAL DISCRETION AND RULES OF COURT 

In an endeavor to banish forever the rigor and technicalities of the 
common-law regulations of pleading and practice, the State of New 
York adopted in 1848 the Field Code, a brief set of rules comprising less 
than four hundred sections, which were intended to cover every phase 
of court business. Failing to attain this necessarily impossible object, 
the original code was amended by successive legislatures until its size 
increased ten-fold, and its difficulties correspondingly. Many other 
states followed New York's lead, using the Field Code as a basis upon 
which to model their own, and with similar unsatisfactory results. 

Coincident with the failure of the code system, legal societies and 
writers, recognizing the need for a system that would provide a just and 
speedy decision upon the merits with procedure playing a minor role, 
have been advocating the freedom of the court from legislative interfer- 
ence; 1 the simplest plan being that of the American Bar Association, 
which provides for revesting the control of procedure in the courts, the 
control to be exercised, however, by rules formally promulgated rather 
than by regulations evolved through judicial decision. Some states 
have already adopted such a system, 2 and it is probably only a question 
of time before many more will follow. 

person, fails as between a stranger and the trustee. But if termination of the 
trust is permitted, then the cestui can easily avoid the postponement by assigning 
his interest to a third person. At least one case seemed to recognize the power 
of the cestui to transfer the interest, and yet upheld a postponement clause of 
ten years against the assignee. De Ladson v. Crawford, supra note 24. The 
cestui's interest however does not pass to an assignee in bankruptcy. Boston Safe 
Deposit Co. v. Collier, supra note 20; see (1916) 29 Harv. L. Rev. 557; L. R. A. 
1917, A, 989, note. 

" See Gray, Restraints on Alienation, sees. 125, 140. 

18 See Gray, Rule Against Perpetuities, sec. 442. 

89 See Hopkinson v. Swaim, supra note 20. 

*E. M. Morgan, Judicial Regulation of Court Procedure (1918) 2 Minn. L. Rev. 
81, and articles there cited; see also Elihu Root, Hampering the Court by Legis- 
lation (1919) 5 A. B. A. Jour. 676. 

s Among these states are New Jersey (Acts, 1912, ch. 231, sec. 32) ; Colorado 
(Laws, 1913, ch. 121); Alabama (Laws, 1915, p. 607); Michigan (Pub. Acts, 



